GREG ABBOTT

May 17, 2005

Mr. Miles K. Risley

Assistant City Attorney

City of Victoria Legal Department
P.O. Box 1758

Victoria, Texas 77902

OR2005-04259

Dear Mr. Risley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 224251.

The Victoria Police Department (the “department”) received a request for the requestor’s
“background investigation packet.” You state that you have released some of the requested
information. You claim that the remaining requested information is excepted from
disclosure under sections 552.101, 552.108, and 552.111 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, you argue that the background interviews were conducted with the expectation that
the information provided to the department would be kept confidential. We note that
information is not confidential under the Act simply because the party submitting the
information anticipates or requests that it be kept confidential. Indus. Found. v. Tex. Indus.
Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a governmental body
cannot, through a contract, overrule or repeal provisions of the Act. Attorney General
Opinioin JM-672 (1987). Consequently, unless the requested information falls within an
exception to disclosure, it must be released, notwithstanding any agreement between the
department and any third party specifying otherwise.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Section
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552.101 of the Government Code encompasses the doctrine of common law privacy.
Common law privacy protects information if (1) the information contains highly intimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. Indus. Found., 540
S.W.2d at 685. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. 540 S.W.2d
at 683. This office has since concluded that other types of information also are private under
section 552.101. See Open Records Decision Nos. 659 at 4-5 (1999) (summarizing
information attorney general has held to be private), 470 at 4 (1987) (illness from severe
emotional job-related stress), 455 at 9 (1987) (prescription drugs, illnesses, operations, and
physical handicaps), 343 at 1-2 (1982) (references in emergency medical records to drug
overdose, acute alcohol intoxication, obstetrical/gynecological illness, convulsions/seizures,
or emotional/mental distress). We note that the requestor has a special right of access to
information concerning himself under section 552.023 of the Government Code, and such
information may not be withheld from him under section 552.101 in conjunction with
common law privacy.'

Section 552.101 of the Government Code and common law privacy can also protect criminal
history record information. Where an individual’s criminal history information has been
compiled by a governmental entity, the information takes on a character that implicates the
individual’s right to privacy. See United States Dep 't of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749 (1989). However, the work behavior of a public
employee is a matter of legitimate public interest not protected by the common law right of
privacy. Open Records Decision No. 438 (1986). Similarly, information about a public
employee’s qualifications, disciplinary action and background is not protected by common
law privacy. Open Records Decision No. 444 (1986) (public has obvious interest in having
access to information concerning qualifications and performances of governmental
employees, particularly employees who hold positions as sensitive as those held by members
of sheriff’s department); see also Open Records Decision No. 562 at 9, n.2 (1990) (public
has interest in preserving credibility and effectiveness of police force). Therefore, we
conclude that the submitted information pertaining to individuals other than the requestor is
not protected under common law privacy.

We next address your arguments that the information at issue is excepted from disclosure
under 552.108. Section 552.108(b)(1) excepts from disclosure an internal record of a law

!See Gov’t Code § 552.023(a) (person or person’s authorized representative has special right of access
beyond right of general public, to information held by governmental body that relates to person and is protected
from public disclosure by laws intended to protect person’s privacy interests); see also Open Records Decision
No. 481 at 4 (1987) (privacy theories not implicated when individual asks governmental body to provide him
with information concerning himself).
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enforcement agency that is maintained for internal use in matters relating to law enforcement
or prosecution if “release of the internal record or notation would interfere with law
enforcement or prosecution.” Section 552.108(b)(1) is intended to protect “information
which, if released, would permit private citizens to anticipate weaknesses in a police
department, avoid detection, jeopardize officer safety, and generally undermine police efforts
to effectuate the laws of this State.” City of Fort Worthv. Cornyn, 86 S.W.3d 320, 327 (Tex.
App.—Austin 2002, no pet.). To prevail on its claim that section 552.108(b)(1) excepts
information from disclosure, a law enforcement agency must do more than merely make a
conclusory assertion that releasing the information would interfere with law enforcement.
Instead, the governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention. See
Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). In addition,
generally known policies and techniques may not be withheld under section 552.108. See,
e.g., Open Records Decision Nos. 531 at 2-3 (1989) (Penal Code provisions, common law
rules, and constitutional limitations on use of force are not protected under law enforcement
exception), 252 at 3 (1980) (governmental body did not meet burden because it did not
indicate why investigative procedures and techniques requested were any different from
those commonly known). The determination of whether the release of particular records
would interfere with law enforcement is made on a case-by-case basis. See Open Records
Decision No. 409 at 2 (1984) (construing statutory predecessor).

You contend that “release of statements given by members of other police departments
would impair the candidness of future responses of persons being questioned about the
fitness and honesty of potential [department] applicants.” Having reviewed the submitted
information, we find that it pertains to the department’s investigation into a potential
employee in its capacity as a potential employer. You have failed to explain how release of
this information would interfere with law enforcement. Thus, none of the submitted
information may be withheld pursuant to section 552.108(b)(1). See Fort Worth, 86 S.W.3d
at 326 (background investigation into potential employee not excepted from disclosure
under 552.108(b)(1)).

You also assert that the information at issue is excepted from disclosure under section
552.111 of the Government Code. This section excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” In Open Records Decision No. 615 (1993), this office reexamined the
predecessor to the section 552.111 exception in light of the decision in Texas Department
of Public Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ), and held
that section 552.111 excepts only those internal communications consisting of advice,
recommendations, opinions, and other material reflecting the policymaking processes of the
governmental body. City of Garland v. Dallas Morning News, 22 S.W.3d 351, 364
(Tex. 2000); Arlington Indep. Sch. Dist. v. Texas Attorney Gen., 37 S.W.3d 152 (Tex.
App.—Austin 2001, no pet.). An agency’s policymaking functions do not encompass
internal administrative or personnel matters; disclosure of information relating to such
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matters will not inhibit free discussion among agency personnel as to policy issues.
ORD 615 at 5-6. Additionally, section 552.111 does not generally except from disclosure
purely factual information that is severable from the opinion portions of internal memoranda.
Arlington Indep. Sch. Dist., 37 S.W.3d at 160; ORD 615 at 4-5. Upon review of this
information, we find that it concerns purely internal administrative or personnel matters and
does not reflect the policymaking processes of the department. Consequently, the department
may not withhold any of the submitted information under section 552.111 of the Government
Code.

Next, criminal history record information (“CHRI’) generated by the National Crime
Information Center (“NCIC”) or the Texas Crime Information Center is confidential under
federal and state law. Title 28, part 20 of the Code of Federal Regulations governs the
release of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
law with respect to CHRI it generates. Id. Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”) maintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id. § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§ 411.090 -
.127. Thus, any CHRI generated by the federal government or another state may not be made
available to the requestor except in accordance with federal regulations. See Open Records
Decision No. 565 (1990). Furthermore, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 of the Government Code in
conjunction with Government Code chapter 411, subchapter F. See Gov’t Code § 411.083.
Some of the information submitted for our review is generated by TLETS and is excepted
from required public disclosure under section 552.101 of the Government Code. We have
marked the information the department must withhold under section 552.101 in conjunction
with federal law and chapter 411 of the Government Code. We note, however, that DPS has
the authority to release an individual’s own CHRI to that individual. See Gov’t Code
§ 411.083(b)(3).

Some of the information at issue may be excepted under section 552.1175 of the Government
Code, which provides in part the following:

(b) Information that relates to the home address, home telephone number, or
social security number of [a peace officer as defined by article 2.12 of the
Code of Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the information relates:
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(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(b).> The submitted documents contain information pertaining to an
“officer” who does not work for the department. If this individual is currently a licensed
peace officer who elects to restrict access to this information in accordance with section
552.1175(b), the department must withhold the information, which we have marked, under
section 552.1175.

In summary, we have marked the information the department must withhold under section
552.101 in conjunction with federal law and chapter 411 of the Government Code. The
department must withhold the marked information under section 552.1175 if it pertains to
a licensed peace officer who elects to restrict access to this information in accordance with
section 552.1175(b). The remaining information must be released to the requestor.’

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney

general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the

ZPeace officer” is defined by article 2.12 of the Code of Criminal Procedure.

3The records being released contain information relating to the requestor that may be excepted from
disclosure to the general public under laws and exceptions designed to protect privacy. However, under
section 552.023, as the subject of this information, the requestor has a special right of access to it. If the
department receives another request for this information from someone other than this requestor or his
authorized representative, the department should again seek our decision.
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statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attomney general’s Open Government Hotline, toll
free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Tex. Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. Ifrecords are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

(/[%}{/WWL {l,%v&wa’/‘?

Tamara L. Harswick
Assistant Attorney General
Open Records Division

TLH/sdk

Ref: ID# 224251

Enc. Submitted documents

c: Mr. John Landreth
600 Everett Circle

Beeville, Texas 78102
(w/o enclosures)





